The Morality of Human Rights † MICHAEL J. PERRY* In the period since the end of the Second World War, there has emerged what never before existed: a truly global morality. That morality, which I call "the morality of human rights," consists not only of various rights recognized by the great majority of the countries of the world as human rights but also of a fundamental imperative that directs "all human beings" to "act towards one another in a spirit of brotherhood." The imperative-articulated in the very first article of the foundational human rights document of our time, the Universal Declaration of Human Rights (UDHR) 1 -is fundamental in the sense that, as I later explain, it serves, in the morality of human rights, as the normative ground of human rights.
My discussion of the morality of human rights in this Article presupposes that the reader is familiar with the internationalization of human rights: the growing international recognition and protection, in the period since the end of the Second World War, of certain rights as human rights. The Appendix to this Article is for readers not familiar with the internationalization of human rights. 2 I begin, in the first Part of the Article, by explaining what the term human right means in the context of the internationalization of human rights. I also explain both the sense in which some human rights are, in some legal systems, "legal" rights and the sense in which all human rights are "moral" rights.
Then, in the longer second Part, I turn to the inquiry that is my principal concern in this Article: Why should one take seriously the imperative that serves, in the morality of human rights, as the normative ground of human rights? That is, what reason or reasons does one have, if any, to live one's life in accord with the imperative to "act towards all human beings in a spirit of brotherhood"?
I.
"Notwithstanding their European origins, . . . . In Asia, Africa, and South America, [human rights now] constitute the only language in which the opponents and victims of murderous regimes and civil wars can raise their voices against violence, repression, and persecution, against injuries to their human dignity." -Jürgen Habermas 3 Nothing in this Article depends on the claim that the morality of human rights is the first global morality-or even on the claim that the morality of human rights is a global morality. Even if it is not a global morality, much less the first global morality, the morality of human rights is an important morality-sufficiently important that it is worthwhile to do what I do in this Article: clarify and interrogate aspects of the morality of human rights.
2. It bears emphasis that in this Article, I do not assert, imply, or presuppose a position on any question concerning the effectiveness or even the legitimacy of any part of the international, U.N.-sponsored human rights system, including any question concerning the effectiveness or the legitimacy of any of the institutions that are part of the international human rights system. My focus in this Article is on the morality of human rights, not on the international human rights system. Skepticism about the effectiveness or the legitimacy of one or more parts of that system is ample and various, but I do not engage such skepticism here.
3. JÜRGEN HABERMAS, RELIGION AND RATIONALITY: ESSAYS ON REASON, GOD, AND MODERNITY 153 (Eduardo Mendieta ed., 2002) . [VOL. 50: 775, 2013] The Morality of Human Rights SAN DIEGO LAW REVIEW Lloyd Weinrib has written that "despite their ubiquity in our discourse, it is unclear just what a right is." 4 In discourse about human rights, it is often unclear just what a "human right" is-or, more precisely, just what human right means. So, a clarification of what Jürgen Habermas calls the "language" of human rights is in order: In the context in which I am interested here-the context of the internationalization of human rightswhat does human right mean?
When we read any human rights instrument, be it international, regional, or national, we see that the substantive provisions of the instrument-as distinct from the procedural provisions, which concern such matters as monitoring bodies and reporting requirements-state rules of conduct. More precisely, the substantive provisions state rules of conduct mainly for government, both rules that direct government not to do something to human beings and rules that direct government to do something for human beings. As Habermas emphasizes, the language of "human rights" has become the principal language in which such rules are articulated and discussed. Moreover, the language of "rights" entails the language of "duties": To say that A has a "right" that B not do X to A is to say that B has a "duty" not to do X to A; to say that A has a "right" that B do Y for A is to say that B has a "duty" to do Y for A.
In the language of rights and duties, those whose conduct a rule governs are duty bearers with respect to the rule, and those to whom the duty bearers are not to do something or for whom the duty bearers are to do something are rights holders. To say that someone, A, "has" a particular right is a way of saying that there is a particular rule of conduct according to which A is a rights holder. And to say that someone, B, has "violated" a particular right of A's is to say that there is a particular rule of conduct according to which A is a rights holder and B is a duty bearer and that B has done to A what according to the rule, the duty bearers are not to do to the rights holders or that B has not done for A what according to the rule, the duty bearers are to do for the rights holders.
However, to say that there is a particular right-a particular rule of conduct-is not to say what authority, if any, the right or rule has. In saying that there is a particular right, one may be claiming that the right is (1) legislated, so to speak, by God; (2) warranted by "reason"; (3) protected in the legal system of one's country; (4) listed in a treaty to 4. Lloyd L. Weinreb, Natural Law and Rights, in NATURAL LAW THEORY: CONTEMPORARY ESSAYS 278, 281 (Robert F. George ed., 1992) . which one's country is a party; and so on. The claim that a particular right or rule has this or that authority-that the right or rule is warranted by "reason"-is contestable and indeed may be false.
As the various international human rights treaties-all of which I list in the Appendix-illustrate,  in the case of all international human rights, the duty bearers include government actors;  in the case of most international human rights, the duty bearers include only government actors;  in the case of some international human rights, the duty bearers include nongovernment "private" actors as well as government actors;  in the case of most international human rights, the rights holders include all human beings-all born human beings; 5 and  in the case of some international human rights, however, the rights holders include not all human beings but only some.
Article 37 of the Convention on the Rights of the Child (CRC), which is the most widely ratified international human rights treaty, 6 is an example of an international human right according to which the rights holders are not all human beings but only some: Article 37 requires government to "ensure that: (a) . . . . Neither capital punishment nor life imprisonment without possibility of release shall be imposed for offences committed by persons below eighteen years of age."
7 Article 38 of the CRC is another example: Article 38 requires government to "refrain from recruiting any person who has not attained the age of fifteen years into their armed forces." 8 As Articles 37 and 38 of the CRC reflect, that government may justifiably do something to some human beings does not entail that government may justifiably do the same thing to all human beings; that government 5. The UDHR states, in Article 1, that "[a] ll human beings are born free and equal in dignity . . . . [A] nd should act towards one another in a spirit of brotherhood." UDHR, supra note 1, art. In what sense is a right according to which the rights holders are not all human beings but only some, for example, children, truly a human right? The UDHR states, in Article 1, that "[a]ll human beings . . . . [S] hould act towards one another in a spirit of brotherhood."
10 As the concept human right is understood both in the UDHR and in all the various international human rights treaties that have followed in the UDHR's wake, a right is a human right, even if according to the right the rights holders are not all but only some human beings, if the rationale for establishing and protecting the right, for example, as a treaty-based right, is, in part, that conduct that violates the right violates the imperative to "act towards all human beings in a spirit of brotherhood." Each of the human rights articulated in the UDHR or in one or more international human rights treaties, for example, the right, articulated in Article 5 of the UDHR and elsewhere, not to be subjected to "cruel, inhuman or degrading treatment or punishment,"
11 is a specification of what, in conjunction with other considerations, the imperative is thought to forbid or to require, which imperative serves as the normative ground of human rights. More about that in the next Part. The rationale for Article 38 of the CRC is, in part, that conduct that violates Article 38 fails to act "in a spirit of brotherhood" toward some human beings: children.
* * * * *
In what sense-and where-are some human rights "legal" rights? A particular right-including a particular human right-is a legal right in a particular legal system, in a meaningfully practical sense of "legal," if and only if the right is generally enforceable in that legal system. So, a particular right, for example, the right to freedom of religion, may be a legal right in one legal system, for example, Canada, but not in another, for example, Saudi Arabia.
I discuss the UDHR in the Appendix. It bears emphasis that the fact that a right is listed in the UDHR does not mean that the right is a legal right anywhere because that a right is listed in the UDHR does not mean that the right is enforceable anywhere. Indeed, as Eleanor Roosevelt stated, immediately preceding the United Nations General Assembly's adoption of the UDHR, "In giving our approval to the [UDHR] today, it is of primary importance that we keep clearly in mind the basic character of the document. It is not a treaty; it is not an international agreement. It is not and does not purport to be a statement of law or of legal obligation. It is a declaration of basic principles of human rights and freedoms, to be stamped with the approval of the General Assembly by formal vote of its members, and to serve as a common standard of achievement for all peoples of all nations." 12
As it happens, "the Universal Declaration of Human Rights has served as a model for constitution makers. Countless constitutions written since 1948 contain guarantees that either mirror or draw upon the Declaration." In what sense are all human rights "moral" rights? As I just explained, not every human right-not every right internationally recognized as a human right-is a legal right in every country. Indeed, and sadly, although many human rights are legal rights in many countries, no human rights are legal rights in some countries. Happily, the number of such countries is diminishing, albeit slowly. Nonetheless, is every 12. 5 MARJORIE M. WHITEMAN, DIGEST OF INTERNATIONAL LAW § 16, at 243 (1965) (quoting Mrs. Franklin D. Roosevelt, U.S. Representative to the Gen. Assembly, General Assembly Adopts Declaration of Human Rights (Dec. 9, 1948) , in DEP'T ST. BULL., Dec. 19, 1948, at 751, 751 INT'L & COMP. L. 287, 313 (1996) ).
[ VOL. 50: 775, 2013] The Morality of Human Rights SAN DIEGO LAW REVIEW human right a moral right? More precisely, is every putative human right a putative moral right?
Recall that as the concept human right is understood in the UDHR and in every international human rights treaty, a right is a human right if the rationale for establishing and protecting the right is, in part, that conduct that violates the right violates the "act towards all human beings in a spirit of brotherhood" imperative. Given that understanding of human right and assuming that the category moral right includes whatever else it includes, 14 rights whose fundamental rationale is that conduct that violates the right violates the "act towards all human beings in a spirit of brotherhood" imperative or some equivalent norm, every human right is a moral right.
Some have insisted, however, that moral rights are not really rights, that the only genuine rights are legal rights, and that so-called moral rights are phony, counterfeit, faux pseudo-rights. Consider, in that regard, Jeremy Bentham's famous dismissal of the language of "natural" rights:
] Of a natural right who has any idea? I, for my part, have none: a natural right is a round square, -an incorporeal body. What a legal right is I know. I know how it was made. I know what it means when made. To me a right and a legal right are the same thing . . . . Right and law are correlative terms: as much so as son and father. Right is with me the child of law: from different operations of the law result different sorts of rights. 15 [2.] Right, the substantive right, is the child of law: from real laws come real rights; but from imaginary laws, from laws of nature, fancied and invented by poets, rhetoricians, and dealers in moral and intellectual poisons, come imaginary rights, a bastard brood of monsters, 'gorgons and chimaeras dire. ' 16 According to Amartya Sen, [Bentham's] RIGHTS 3 (1982) . John Finnis and James Griffin make much the same point: " [I] t is salutary to bear in mind that the modern emphasis on the powers of the right-holder, and the consequent systematic bifurcation between 'right' (including 'liberty') and 'duty', is something that sophisticated lawyers were able to do without for the whole life of classical Roman law." JOHN FINNIS, NATURAL LAW AND NATURAL RIGHTS 209 (2d ed. 2011 [T]he discourse [of human rights] has distinct merits. It focuses and gives prominence to obligations that arise, not from social status or special talents or skills, but from the dignity of human status itself. The dignity of human status itself is not the only, or the most, important moral status that human beings have. The case for singling it out is largely practical. Ring-fencing this particular status gives it prominence, ease of transmission, enhanced effectiveness in our social life, and indeed in our moral life, and so on. 23 For better or worse, the language of rights-especially the language of human rights-is now a common feature of moral discourse throughout the world and is likely to remain so. Indeed, the language of human rights has become the moral lingua franca. Look again at the Habermas quote at the beginning of this Part. It is difficult to see that there is anything of consequence to be gained by refusing to make peace with that state of affairs. * * * * * Now, with the foregoing clarification of human rights talk-of what Habermas calls the "language" of human rights-behind us, I want to pursue the inquiry that is my principal concern in this Article. The fundamental imperative articulated in the foundational human rights document of our time-the UDHR-directs "all human beings" to "act towards one another in a spirit of brotherhood." 25 In drafting Article 1 as he did, René Cassin, the French delegate, had wanted to stress "the fundamental principle of the unity of the human race" because Hitler had "started by asserting the inequality of men before attacking their liberties." Later on, Cassin reiterated the point that "the authors of that Article had wished to indicate the unity of the human race regardless of frontiers, as opposed to theories like those of Hitler." When someone in the Third Committee 23. GRIFFIN, supra note 21, at 94. 24. UDHR, supra note 1, art. 1. 25. Because, as Dianne Amann has emphasized to me, the term brotherhood has a masculine resonance, it is useful to remember that the UDHR was drafted and adopted in 1948. Is fraternité better? The French version of Article 1, which is the language in which Article 1 was originally drafted, states, "Tous les êtres humains naissent libres et égaux en dignité et en droits. Ils sont doués de raison et de conscience et doivent agir les uns envers les autres dans un esprit de fraternité." Id.
[ VOL. 50: 775, 2013] The Morality of Human Rights SAN DIEGO LAW REVIEW observed that these principles were too well known and did not need to be stated again, Cassin quickly responded that that argument "was invalid in light of recent events. Within the preceding years," he said, "millions of men had lost their lives, precisely because those principles had been ruthlessly flouted." He thought it "was essential that the UN should again proclaim to mankind those principles which had come so close to extinction and should refute the abominable doctrine of fascism." 26
The "act towards all human beings in a spirit of brotherhood" imperative is fundamental in the sense that it serves, in the morality of human rights, as the normative ground of human rights. Again, as the concept human right is understood both in the UDHR and in all the various international human rights treaties that have followed in the UDHR's wake, a right is a human right, even if according to the right the rights holders are not all but only some human beings, if the rationale for establishing and protecting the right, for example, as a treaty-based right, is, in part, that conduct that violates the right violates the imperative to "act towards all human beings in a spirit of brotherhood." Each of the human rights articulated in the UDHR or in an international human rights treaty, for example, the right, articulated in Article 5 of the UDHR and elsewhere, not to be subjected to "cruel, inhuman or degrading treatment or punishment," 27 is a specification of what, in conjunction with other considerations, the imperative-the normative ground of human rights-is thought to forbid or to require.
A particular specification is controversial if and to the extent the supporting claim-a claim to the effect that the "act towards all human beings in a spirit of brotherhood" imperative forbids or requires X-is controversial. In this Article, however, I am not interested in defending or criticizing particular specifications. 27. Article 5 of the UDHR states, "No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment." UDHR, supra note 1, art. 5.
28. I have defended two such specifications-the right to moral equality and the right to religious and moral freedom-elsewhere: PERRY, supra note †, ch. 6-7; Michael J. Perry, Freedom of Conscience as Religious and Moral Freedom, 29 J.L. & RELIGION 124 (2014) .
Let us consider the principal response to that question embedded in the three main components of the International Bill of Human Rights 29 : the UDHR, the International Covenant on Civil and Political Rights (ICCPR), and the International Covenant on Economic, Social and Cultural Rights (ICESCR).
The UDHR refers, in its preamble, to "the inherent dignity . . . of all members of the human family" and states, in Article 1, that "[a]ll human beings are born free and equal in dignity . . . . [A]nd should act towards one another in a spirit of brotherhood." 30 The ICCPR and the ICESCR each refer, in their preambles, to "the inherent dignity . . . of all members of the human family" 31 and to "the inherent dignity of the human person" 32 -from which, both covenants declare, "the equal and inalienable rights of all members of the human family . . . derive."
33
In 1986, the U.N. General Assembly adopted a resolution-A/RES/41/120, titled "Setting International Standards in the Field of Human Rights"-according to which international human rights treaties should not designate a right as a human right unless the right is, inter alia, "of fundamental character and derive[s] from the inherent dignity and worth of the human person."
34 In 1993, the U.N.-sponsored World Conference on Human Rights adopted the Vienna Declaration and Programme of Action, which includes this language in its preamble: "Recognizing and affirming that all human rights derive from the dignity and worth inherent in the human person . . . ."
35
The passages quoted in the preceding two paragraphs constitute this twofold claim: Each and every-born-human being (1) has equal inherent dignity and (2) being has is, not as a member of one or another group-racial, ethnic, national, religious, et cetera-not as a man or a woman, not as someone who has done or achieved something, and so on, but simply as a human being. To say that every human being has "equal" inherent dignity is to say that no human being has more-or less-inherent dignity than another human being: "All human beings are . . . equal in dignity . . . ." 37 Hereafter, when I say inherent dignity, I mean "equal inherent dignity."
That every human being is inviolable-not to be violated-is to say that one should not violate any human being; instead, one should respect every human being, that is, " [a] 41 requires that one does what one reasonably can, all things considered, both to prevent certain hurtful things from being done to human beings, whether to all human beings or just to some, for example, children, and to require that certain helpful things be done for human beings, whether for all human beings or just for some, for example, the disabled. Therefore, and in particular, one should do what one reasonably can to get certain rights-certain rules of conduct-established and protected. If one refuses to do what one reasonably can, all things considered, both to prevent certain hurtful things from being done to human beings and to require that certain helpful things be done for human beings, then one is not respecting those human beings-one is not "act [ing] In the context of the UDHR and human rights treaties, both international and regional, the fundamental concern is rights against government. 43 In that context, the answer to the question posed in the preceding paragraph is this: those hurtful things the doing of which by government, and those helpful things the not doing of which by government, one judges to be failures by government to act toward its citizens or others with whom it deals "in a spirit of brotherhood."
The large majority of the nations of the world agree about what many of the "doings" and "not doings" by government are that constitute failures by government to act toward its citizens or others with whom it deals "in a spirit of brotherhood." The large majority of nations also agree, therefore, about what many of the rights are-rights against government-that should be established and protected: the rights listed in the UDHR and in those human rights treaties to which the large majority of nations are parties. * * * * * The International Bill of Human Rights' foundational twofold claimthat every human being has inherent dignity and is therefore inviolable -gives rise to an inquiry I now want to pursue. These three linked passages are prologue to the inquiry:
 "The masses blink and say: 'We are all equal. The twofold dignity-inviolability claim coheres well with some theistic worldviews. As Charles Taylor has explained, "[The] affirmation of universal human rights" that characterizes "modern liberal political culture" represents an "authentic development[] of the gospel."
47 But does the claim also cohere, well or otherwise, with any secular worldview -by which I mean, here, any nontheistic worldview: either any worldview that denies, as Nietzsche denied, or even any worldview that is agnostic about, the existence of a "transcendent" reality-a reality of the sort conventionally referred to as "God"-as distinct from the reality that is or could be the object of natural scientific inquiry?
48 Bertrand Russell wrote, That Man is the product of causes which had no prevision of the end they were achieving; that his origin, his growth, his hopes and fears, his loves and his beliefs, are but the outcome of accidental collocations of atoms; that no fire, no 46. PHILIPPA FOOT, NATURAL GOODNESS 103 (2001 Dec. 5, 1998, at 14, 15 . In his first encyclical, Redemptor Hominis (1979) , John Paul II referred to the UDHR as "a magnificent effort." Id. Sixteen years later, 1995, in his address to the United Nations, John Paul II described the UDHR as "one of the highest expressions of the human conscience of our time." Id. In 1998, in his message for World Peace Day, John Paul II emphasized that the UDHR should be "observed integrally both in its spirit and letter." Id. heroism, no intensity of thought and feeling, can preserve an individual life beyond the grave; that all the labours of the ages, all the devotion, all the inspiration, all the noonday brightness of human genius, are destined to extinction in the vast death of the solar system, and that the whole temple of Man's achievement must inevitably be buried beneath the debris of a universe in ruins-all these things, if not quite beyond dispute, are yet so nearly certain, that no philosophy which rejects them can hope to stand. Only within the scaffolding of these truths, only on the firm foundation of unyielding despair, can the soul's habitation henceforth be safely built. 49 Is it the case that the dignity-inviolability claim and a Russellian worldview are like oil and water-they do not "mix"?
A.
Let us consider each part of the twofold dignity-inviolability claim, beginning with the first part, the dignity claim: Does the dignity claim cohere with any secular worldview?
The claim that every human being has inherent dignity is controversial: Not everyone believes that every human being has inherent dignity. Moreover, even among those who do believe it, not everyone gives the same answer to this question: Man a little, eccentric species of animal, which-fortunately-has its day; all on earth a mere moment, an incident, an exception without consequences, something of no importance to the general character of the earth; the earth itself, like every star, a hiatus between two nothingnesses, an event without plan, reason, will, self-consciousness, the worst kind of necessity, stupid necessitySomething in us rebels against this view; the serpent vanity says to us: "all that must be false, for it arouses indignation-Could all that not be merely appearance? REALISM 60-61 (1987) . In their introduction The Spirituality of the Talmud, Ben Zion Bokser and Baruch M. Bokser state, "From this conception of man's place in the universe comes the sense of the supreme sanctity of all human life. 'He who destroys one person has dealt a blow at the entire universe, and he who saves or sustains one person has sustained the whole world.'" Ben Zion Bokser & Baruch M. Bokser, Introduction to THE TALMUD: SELECTED WRITINGS 30 (Ben Zion Bokser trans., 1989) (footnote omitted). They continue:
The sanctity of life is not a function of national origin, religious affiliation, or social status. In the sight of God, the humble citizen is the equal of the person who occupies the highest office. As one talmudist put it: "Heaven and earth I call to witness, whether it be an Israelite or pagan, man or woman, slave or maidservant, according to the work of every human being doth the Holy Spirit rest upon him." . . . As the rabbis put it: "We are obligated to feed nonJews residing among us even as we feed Jews; we are obligated to visit their A nontheist, by contrast, may give one or another secular answer, such as, Every human being, or virtually every human being, has, or at a later stage of life will have, the wondrous human capacities to love, to reason, to imagine, and the like. Listen, for example, to philosopher James Griffin:
Human life is different from the life of other animals. We human beings have a conception of ourselves and of our past and future. We reflect and assess. We form pictures of what a good life would be-often, it is true, only on a small scale, but occasionally also on a large scale. And we try to realize these pictures. This is what we mean by a distinctively human existence-distinctive so far as we know. . . .
Human rights can then be seen as protections of our human standing or . . . our personhood. 53 Of course, any theistic answer to "Why does every human being have inherent dignity?" will be controversial, not only as between theists and nontheists but also as among theists because not all theists affirm the same theism. But every secular philosophical answer with which I am familiarnot least, James Griffin's answer-is controversial too, not only as between theists and nontheists but also as among nontheists.
Moreover, it is open to serious question whether any secular philosophical answer can warrant the claim that all human beingseven infants and the severely mentally disabled-have inherent dignity. 54 And, indeed, according to Griffin, neither infants nor the severely mentally disabled have human rights-neither infants nor the severely sick even as we visit the Jewish sick; we are obligated to attend to the burial of their dead, even as we attend to the burial of Jewish dead." Id. at 30-31.
53. GRIFFIN, supra note 21, at 32, 33. 54. See generally RAIMOND GAITA, A COMMON HUMANITY: THINKING ABOUT LOVE AND TRUTH AND JUSTICE (2000) (suggesting that each individual is unconditionally precious); PERRY, POLITICAL MORALITY, supra note 52, at 45-57 (arguing against the secular argument that all humans have inherent dignity); PERRY, HUMAN RIGHTS, supra note 52, at 14-29 (noting that "the heart of the morality of human rights has two parts, the first of which is that every human being has inherent dignity"); WOLTERSTORFF, supra note 20 (defending the importance of justice as inherent rights and the importance of rights as normative bonds foundational to human community); Michael J. Perry, Morality and Normativity, 13 LEGAL THEORY 211, 215-16, 221 (2007) 
B.
The first claim-the dignity claim-is about the status of everyborn-human being: Every human being has inherent dignity. The second claim-the inviolability claim-is about the normative force that that status-the inherent dignity that every human being has-has for us: Every human being is therefore inviolable: not to be violated. According to the inviolability claim, because every human being has inherent dignity, one should not violate any human being; instead, one should respect every human being. In the words of the UDHR, "all human beings . . . . [S] hould act towards one another in a spirit of brotherhood." 56 Does the inviolability claim cohere with any secular worldview? The inviolability claim, like the dignity claim, is controversial. Just as not everyone believes that every human being has inherent dignity, not everyone believes that every human being is inviolable, and indeed, it may be the case that one does not believe that every human being is inviolable because one does not believe that every human being has inherent dignity. But even if one assumes for the sake of discussion that every human being has inherent dignity, why should one think-why should one conclude-that one should not violate any human being? We can imagine someone saying-and indeed we do not have to try very hard to imagine someone saying-Okay, I will assume that every human being has inherent dignity. So what? What is that to me? Why should I care? It is not enough to say, in response, Because every human being has inherent dignity. It is not obvious, even if one assumes that every human being has inherent dignity, why one should conclude that one should not violate any human being. One or more premises are missing. The-assumed-truth of the dignity claim does not entail the truth of the inviolability claim. The question, again, is why, even assuming that every human being has inherent dignity, one should accept the "therefore"-why it follows from every human being's having inherent dignity that one should not violate any human being but instead should respect every human being. Even if one rejects any theistic answer as implausible, as of course anyone will who rejects any and all theistic worldviews as implausible, it is not clear that there is any satisfactory secular answer to the question-any satisfactory secular equivalent of or alternative to a theistic answer. That a proposition coheres with-that it mixes with, that it "makes sense" in the context of-a theistic worldview does not entail that the proposition also coheres with any secular worldview. The inviolability claim-according to which one should live one's life so as not to violate any human being but to respect every human being-coheres with some theistic worldviews. It is open to serious question, however, whether the claim coheres with any secular worldview. As Charles Taylor has put the point, * * * * * That the International Bill of Human Rights is silent-that it is agnostic, so to speak-both about why every human being has inherent dignity and also about why every human being is therefore inviolable-inviolable because every human being has inherent dignity-is not surprising given the plurality of theistic and nontheistic worldviews that existed among those who bequeathed us the International Bill. Catholic philosopher Jacques Maritain reported, [A] t one of the meetings of a UNESCO National Commission where human rights were being discussed, someone expressed astonishment that certain champions of violently opposed ideologies had agreed on a list of those rights. 'Yes,' they said, 'we agree about the rights but on condition that no one asks us why.' That 'why' is where the argument begins. 60 However, there was agreement among those who drafted the UDHR not just about "the rights" but also about the fundamental justification ofthe fundamental warrant for-the rights, namely, that every human being has inherent dignity and one therefore should not violate any human being.
61 Again, the UDHR explicitly refers to "the inherent dignity . . . of all members of the human family" and states that " [a] (2007) ("Ultimately the assumption of the natural dignity of human beings became part of the UDHR despite the attempts by the drafters to keep the language neutral on this topic.").
62. UDHR, supra note 1, pmbl., art. 1.
agreement is no deeper than that: We do not agree about why every human being has inherent dignity or about why every human being is therefore inviolable." * * * * *
The normative claim that "all human beings . . . should act towards one another in a spirit of brotherhood" is in need of a supporting argument, an argument in response to the inevitable question: Why should all human beings act that way? As Yale law professor Art Leff put it almost thirty-five years ago, "Sez who?" 63 It is far from clear that there is any adequate secular philosophical answer-Leff argued that there is no such answer-to the question.
Let us put that question aside and consider instead this different question, which seeks not an argument but an explanation: Why do you-you who live your life, or at least, aspire to live your life, so as not to violate any human being but instead to "act towards all human beings in a spirit of brotherhood"-do so? Let us assume that the person to whom the question is addressed-"our interlocutor"-is not a theist. 64 What might our interlocutor say in response to that question?
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What has been surprising in the post-Cold War period are those beautiful and deeply moving words pronounced with veneration in places like Prague and Warsaw, words which pertain to the old repertory of the rights of man and the dignity of the person.
I wonder at this phenomenon because maybe underneath there is an abyss. After all, those ideas have had their foundation in religion, and I am not overoptimistic as to the survival of religion in a scientific-technological civilization. Notions that seemed buried forever have suddenly been resurrected. But how long can they stay afloat if the bottom is taken out? 65 Whatever the answer to the question that precedes the Milosz quote, is there anything in our historical experience that suggests that the sensibility in question-which may be wedded to religious faith 66 but certainly need 2006) ("Christianity has functioned for the normative self-understanding of modernity as more than a mere precursor or a catalyst. Egalitarian universalism, from which sprang the ideas of freedom and social solidarity, of an autonomous conduct of life and emancipation, of the individual morality of conscience, human rights, and democracy, is the direct heir to the Judaic ethic of justice and the Christian ethic of love. This legacy, substantially unchanged, has been the object of continual critical appropriation and reinterpretation. To this day, there is no alternative to it. And in light of the current challenges of a postnational constellation, we continue to draw on the substance of this heritage. Everything else is just idle postmodern talk.").
66. Cf. Jack Mahoney, Evolution, Altruism, and the Image of God, 71 THEOLOGICAL STUD. 677, 701 (2010) (" [W] herever and whenever it is to be found, human altruism or generosity, the breakout from any evolutionary self-obsession, can be seen as a reflection of, and participation in, the creative altruism and agape of God himself."). ("Violence and religion have been closely associated in a variety of intricate, often contradictory ways, since the earliest periods of human civilization. Institutionalized religions have practiced violence against both their adherents and their real or imagined opponents. Conversely, religions have also been known to limit social and political violence and to provide spiritual and material comfort to its victims. Religious faith can thus generate contradictory attitudes, either motivating aggression or constraining it. Individual perpetrators and victims of violence can seek in religious institutions and personal faith both a rationale for atrocity, a justification to resist violence, or a means to come to terms with the legacy of destruction by integrating it into a wider historical or theological context.").
69 RELIGION 191-92 (1982) .
70. RIST, supra note 45, at 267 (emphasis omitted); cf. id. at 2 ("[Plato] came to believe that if morality, as more than 'enlightened' self-interest, is to be rationally justifiable, it must be established on metaphysical foundations . . . .").
71 Our interlocutor's sensibility is, as the response indicates, an aspect of a particular way of being oriented in the world; more precisely, the sensibility is a particular way of being oriented to the Other. Let us call the sensibility "agapic." The kind of love called agape discloses to us "the full humanity of others. To become properly aware of that full humanity is to become incapable of treating it with contempt, cruelty or indifference. The full awareness of others' humanity that [agape] involves is an essentially motivating perception." 74 Listen, in that regard, to something Graham Greene wrote in The Power and the Glory: "When you visualized "Veneer Theory," in PRIMATES AND PHILOSOPHERS: HOW MORALITY EVOLVED 1, 15 (Stephen Macedo & Josiah Ober eds., 2006) ("The evolutionary origin of this inclination is no mystery. All species that rely on cooperation-from elephants to wolves and people-show group loyalty and helping tendencies. These tendencies evolved in the context of a close-knit social life in which they benefited relatives and companions able to repay the favor. The impulse to help was therefore never totally without survival value to the ones showing the impulse. But, as so often, the impulse became divorced from the consequences that shaped its evolution. This permitted its expression even when payoffs were unlikely, such as when strangers were beneficiaries. This brings animal altruism much closer to that of humans than usually thought, and explains the call for the temporary removal of ethics from the hands of philosophers."); see also (2000)) (emphasis added). In the quoted passage, Chappell is describing "Gaita's view" and says that it is "reminiscent of course of Simone Weil and Iris Murdoch." Id. a man or woman carefully, you could always begin to feel pity . . . . When you saw the lines at the corners of the eyes, the shape of the mouth, how the hair grew, it was impossible to hate. Hate was just a failure of imagination." 75 Listen, too, to the poet Denise Levertov: "Man's capacity for evil . . . is less a positive capacity . . . than a failure to develop man's most [fundamental] human function, the imagination, to its fullness, and consequently a failure to develop compassion." 76 Compare, to the agapic orientation to the Other, Doktor Pannwitz's orientation-Pannwitz, the German chemist before whom Primo Levi stood at Auschwitz: "To Doktor Pannwitz, the prisoner standing there, before the desk of his examiner, is not a frightened and miserable man. He is not a dangerous or inferior or loathsome man either, condemned to prison, torture, punishment, or death. He is, quite simply, not a man at all." 77 Our interlocutor does not understand her agapic sensibility to be rooted in-to be the yield of-either theistic or secular philosophical argument. This is not to deny that unlike our interlocutor, some with such a sensibility may "rationalize" the sensibility with theistic or secular philosophical argument. 78 Indeed, for all we know, our interlocutorwho, recall, is not a theist-is deeply skeptical about the capacity of the secular philosophical argument to "justify" her agapic sensibility. 79 In any event, our interlocutor's fundamental warrant for her agapic sensibility is neither theistic nor secular philosophical argument but instead, as her [VOL. 50: 775, 2013] The Morality of Human Rights SAN DIEGO LAW REVIEW response to "the question of validity" indicates, her experience, both from the "inside" and from the "outside."
Because many theists are in the grip of the agapic sensibility, it bears emphasis that, as the case of our interlocutor illustrates, one need not be a theist to be in its grip. Many of the rescuers interviewed by Kristen Renwick Monroe-many of the European non-Jews who during the Holocaust, at great risk to themselves and their families, rescued Jewsdid not self-identify as theists or did not offer any theistic explanation of, much less warrant for, their agapic sensibility. 80 Moreover, there are many who fit this profile: was a theist in the grip of the agapic sensibility, no longer a theist but still in the grip-no less in the grip-of the agapic sensibility. This is the different question to which I later turned, which, as I said, invites not argument but explanation: Why do you live your life-or, at least, aspire to live your life-so as not to violate any human being but instead to "act towards all human beings in a spirit of brotherhood"?
The agapic sensibility-the agapic orientation to the Other-provides, I am increasingly inclined to think, the deepest nontheistic explanation for why one aspires to live life so as to "act towards all human beings in a spirit of brotherhood." And perhaps, even for many theists, the deepest explanation is this: To repeat, many who once were theists but are no longer remain well and comfortably within the grip of the agapic sensibility. (1996) (describing Otto Springer, a German man who saved over one hundred Jewish people during the Holocaust as "not religious" but "some combination of agnostic, Kantian, and pantheist").
81. That one is no longer a theist does not necessarily mean that one is no longer "religious" or "spiritual." See Dworkin, supra note 64.
Again, agape is a kind of love-different, to be sure, from eros and philia but a kind of love nonetheless. 82 Is it surprising that in trying to discern-to excavate-the deepest nontheistic ground of human rights, and perhaps the deepest ground of any sort, we have reached an orientation to the Other-a sensibility-so fittingly expressed in the language of love? That language provides strong support-stronger support, perhaps, than any other language-for the morality of human rights. Indeed, perhaps the language of love provides indispensable support for the morality of human rights, as Australian philosopher Raimond Gaita, who is a nontheist, seems to suggest:
[T]he language of love which compels us to affirm that even those who suffer affliction so severe that they have irrecoverably lost everything that gives sense to our lives, and the most radical evil-doers, are fully our fellow human beings. On credit, so [to] speak, from this language of love, we have built a more tractable structure of rights and obligations. If the language of love goes dead on us, however, if there are no examples to nourish it, either because they do not exist or because they are no longer visible to us, then talk of inalienable natural rights or of the unconditional respect owed to rational beings will seem lame and improbable to us. Indeed, exactly that is happening. 83 
APPENDIX THE INTERNATIONALIZATION OF HUMAN RIGHTS
A BRIEF OVERVIEW
The name of my state of origin-Kentucky-has been said to derive from a Native American word meaning "a dark and bloody ground." An apt name for our century of origin is a dark and bloody time-indeed, the dark and bloody time: The twentieth century "'was the bloodiest century in human existence,' . . . not only because of the number of deaths attributed 82. To love another-love in the sense of agape-is not necessarily to feel a certain way, but it is necessarily to act a certain way. Cf. Jeffrie G. Murphy, Law Like Love, 55 SYRACUSE L. REV. 15, 21 (2004) ("There are, of course, many fascinating questions that could be raised about the love commandment. Does it command love as an emotion or simply that we act in a certain way? Kant, convinced that we can be morally bound only to that which is in our control . . . called emotional love pathological love and claimed that it could not be our duty to feel it. What is actually commanded he called practical love-which is simply acting morally as Kant conceived acting morally."). Murphy explained to me in discussion that by pathological, which is the English word commonly used to translate the German word Kant used, Kant did not mean diseased or sick but simply something from our passions with respect to which we are passive and thus not in voluntary control.
83. GAITA, supra note 54, at xviii-xix.
[ VOL. 50: 775, 2013] The Morality of Human Rights SAN DIEGO LAW REVIEW to wars-109 million-but because of the fraction of the population killed by conflicts, more than 10 times as great as during the 16th century." 84 The list of twentieth-century horrors includes much more than wars, however. As the century began, King Leopold II of Belgium was presiding over a holocaust in the Congo; it is estimated that between 1880 and 1920, because of a system of slave labor, the population of the Congo "dropped by approximately ten million people." 85 From 1915 85 From to 1923 , the Ottoman Turks, who were Muslim, committed genocide against the Armenian minority, who were Christian.
86 Not counting deaths inflicted in battle, the Soviet Union's Joseph Stalin was responsible for the deaths of over 42 million people, 1929 -1953 China's Mao Zedong, over 37 million, 1923 -1976 and Germany's Adolf Hitler, over 20 million, 1933-1945 , including over 10 million Slavs and about 5.5 million Jews. 87 One need only mention these places to recall some more recent atrocities: Cambodia, 1975 -1979 , Bosnia, 1992 , Rwanda, 1994 , and in the early years of the twenty-first century, the Darfur region of Sudan. 88 Sadly, there is so much more. 89 For an exhaustive and exhausting account of the grim-indeed, horrific-details, one can consult the twovolume Encyclopedia of Genocide, which reports, In total, during the first eighty-eight years of [the twentieth] century, almost 170 million men, women, and children were shot, beaten, tortured, knifed, burned, starved, frozen, crushed, or worked to death; buried alive, drowned, hanged, bombed, or killed in any other of the myriad ways governments have inflicted death on unarmed, helpless citizens and foreigners. Depending on whether one uses high or more conservative estimates, the dead could conceivably be nearly 360 million people. It is as though our species has been devastated by a modern Black Plague. 90 and a half million Jews in Nazi-occupied Europe, around half the number targeted in the notorious Wannsee Conference of January 1942.").
In , July 30, 2004, at B6 ("[G] enocide-intentional acts to eliminate in whole, or in substantial part, a specific human population-had claimed the lives of some 60 million people in the 20th century, 16 million of them since 1945, when the watchword was 'Never again.' Genocide has, in fact, been so frequent, the number of victims so extensive, and serious attempts to prevent it so few, that many scholars have described the 20th century as 'the age of genocide.'"). See generally DANIEL JONAH GOLDHAGEN, WORSE THAN WAR: GENOCIDE, ELIMINATIONISM, AND THE ONGOING ASSAULT ON HUMANITY (2009) (discussing modern mass murders and "eliminationist projects").
[ VOL. 50: 775, 2013] The Morality of Human Rights SAN DIEGO LAW REVIEW The twentieth century was not only a dark and bloody time, however. Beginning in the middle of the twentieth century, a growing number of countries around the world responded to the savage horrors of the twentieth century by recognizing certain rights as human rights and enshrining them in constitutions or treaties, thereby rendering the moral landscape of the twentieth century a touch less bleak.
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The first major event in the internationalization of human rights took place on June 26, 1945, shortly Although some of the foregoing provisions refer to "fundamental freedoms" as well as to "human rights," a fundamental freedom, within the meaning of the U.N. Charter, is one kind of human right: the right to the freedom to engage in a specified activity, such as the practice of one's religion or the criticism of one's government. The U.N. Charter does not specify the human rights to which it refers. Moreover, in 1945 there was no internationally approved list of human rights to which the drafters of the charter were referring. Therefore, the charter obviously needed to be-and soon was-complemented by another document.
The second major event in the internationalization of human rights took place on December 10, 1948: the adoption, by the General Assembly of the United Nations, of the Universal Declaration of Human Rights (UDHR). 100 The vote was forty-eight for, zero against, and eight abstentions.
The abstainers were all the Soviet bloc states-Byelorussia, Czechoslovakia, Poland, Ukraine, and the USSR, as well as Yugoslavia, South Africa, and Saudi Arabia. The abstentions by South Africa and Saudi Arabia from the final vote approving the Declaration had been early warnings of more trouble ahead. South Africa had objected, among other things, to the word "dignity," apparently fearing its implications for the apartheid system it was then constructing. And Saudi Arabia had claimed that some of the so-called universal rights, particularly the right to change one's religion, were really just "Western" ideas. 102 "The Soviet abstention, [Eleanor] Roosevelt believed, was attributable mainly to one article that 'they couldn't possibly accept': Article 13, which provides that everyone has the right to leave his country." 103 The U.N. Charter's several references to "human rights and fundamental freedoms" and the UDHR's specification of those rights and freedoms marked a dramatic break-or, at least, the beginning of a dramatic break -with the past: "Until World War II, most legal scholars and governments affirmed the general proposition, albeit not in so many words, that international law did not impede the natural right of each equal sovereign to be monstrous to his or her subjects." 104 As Yale legal scholar Michael Reisman has explained, religion, or sex; no prevention of people leaving a particular country, and so on. 105 In the postwar period, the plausibility of arguing that South Africa's racial apartheid-to name but one prominent example-was "no one else's business" would eventually disappear. 106 Listen, in that regard, to Thorbjorn Jagland, Chair of the Norwegian Nobel Committee, in an oped in the New York Times, October 23, 2010, titled Why We Gave Liu Xiaobo a Nobel:
The Chinese authorities' condemnation of the Nobel committee's selection of Liu Xiaobo, the jailed political activist, as the winner of the 2010 Peace Prize inadvertently illustrates why human rights are worth defending.
The authorities assert that no one has the right to interfere in China's internal affairs. But they are wrong: international human rights law and standards are above the nation-state, and the world community has a duty to ensure they are respected.
The modern state system evolved from the idea of national sovereignty established by the Peace of Westphalia in 1648. At the time, sovereignty was assumed to be embodied in an autocratic ruler.
But ideas about sovereignty have changed over time. The American Declaration of Independence and the French Declaration of the Rights of Man and of the Citizen replaced the control of the autocrat with the sovereignty of the people as the source of national power and legitimacy.
The idea of sovereignty changed again during the last century, as the world moved from nationalism to internationalism. The United Nations, founded in the wake of two disastrous world wars, committed member states to resolve disputes by peaceful means and defined the fundamental rights of all people in RTS. J. 7, 12 (2007) ("There was a time in South Africa when some protested that in and of itself, debate about apartheid in the U.N. constituted unjustified intervention in violation of international law and of a long-standing conception of state sovereignty. Those days are long distant; such a claim today would be little short of ludicrous. That the earlier arguments now strike students as implausible, even bizarre, constitutes striking evidence of the movement's entrenchment. The prevalence of this new discourse and its widespread institutionalization in [intergovernmental organizations, nongovernmental organizations], state governments, academia, and popular debates bode well for the movement, despite its abundant problems. As ideas become implanted, they inform and shape popular beliefs as well as popular visions of what may be possible. They form part of the education of the young about the world they are entering. Such ideas can animate, inspire, empower. They can generate criticism, protest, and change. The ideals that gave birth to the movement, and the discourse expressing them, continue as the movement's most effective weapons.").
[ VOL. 50: 775, 2013] The Morality of Human Rights SAN DIEGO LAW REVIEW the Universal Declaration of Human Rights. The nation-state, the declaration said, would no longer have ultimate, unlimited power.
Today, universal human rights provide a check on arbitrary majorities around the world, whether they are democracies or not. A majority in a parliament cannot decide to harm the rights of a minority, nor vote for laws that undermine human rights. And even though China is not a constitutional democracy, it is a member of the United Nations, and it has amended its Constitution to comply with the Declaration of Human Rights. 107 The internationalization of human rights did not end in 1948 with the adoption of the UDHR. Eighteen years later, in 1966, the U.N. General Assembly adopted three treaties: the International Covenant on Civil and Political Rights (ICCPR), an optional protocol to the ICCPR-originally referred to as "the Optional Protocol" to the ICCPR but now often referred to as "the (First) Optional Protocol" because in 1989 the U.N. General Assembly adopted the Second Optional Protocol to the ICCPR-and the International Covenant on Economic, Social and Cultural Rights (ICESCR). Together, the ICCPR and the ICESCR represent a sustained elaboration of the rights more briefly articulated in the UDHR, which is not a treaty but only what its name indicates: a "declaration." By 1976, each of the three treaties had attracted a sufficient number of state parties to enter into force. 108 As of March 2013, there were 167 parties to the ICCPR, including, as of 1992, the United States; 114 parties to the (First) Optional Protocol to the ICCPR; and 160 parties to the ICESCR. In 1989, the U.N. General Assembly adopted the Second Optional Protocol to the ICCPR, "aiming at the abolition of the death penalty." In 1991, the protocol entered into force; as of December 2012, there were 75 parties to the protocol.
On the website of the Office of the United Nations High Commissioner for Human Rights, there is a list of five documents under the heading "The International Bill of Human Rights"-the UDHR and the four treaties referenced in the preceding paragraph: the ICCPR, the (First) Optional Protocol to the ICCPR, the Second Optional Protocol to the ICCPR, and the ICESCR. 109 The ICCPR and the ICESCR are called "covenants"-rather than "conventions," which is the standard title for the other U.N.-sponsored human rights treaties-to mark their singular importance, along with the UDHR, as the foundational documents of international human rights. The treaties listed under the heading "The International Bill of Human Rights" are not the only, or even the earliest, international human rights treaties. Here, in the order in which they were adopted by the U.N. General Assembly, is a list of the other principal treaties now in force, along with their optional protocols now in force and the names of the bodies responsible for monitoring compliance with them. The year each treaty or protocol entered into force is indicated, as is the number of state parties to each treaty and protocol as of March 2013.
 Convention on the Prevention To appreciate fully the breadth of the internationalization of human rights in the second half of the twentieth century, it is important to understand that the U.N. human rights system is not the only human rights system. There are four transnational-or as they are often called, regional-human rights systems: European, Inter-American, African, and Arab. Whatever measure of success they may claim has been in areas far from those who most need the promises of the UDHR and its progenies. The numerous covenants, conventions, treaties, agreements, protocols, resolutions, and other similar indicia of accomplishments by lawyers and diplomats and activists have not prevented recurring genocide, crimes against humanity, ethnic cleansing, widespread torture, famine, trafficking, and the like from happening. A world of abject poverty, millions of people dying from preventable ills, environmental exploitation and destruction, and unfettered violence remain a well-tolerated part of our global order. Id. at 456.
112. Of the four, the European and the Inter-American systems are the most developed. The newest of the four-the Arab human rights system-is the least developed. For a succinct introduction to the regional human rights systems, see BUERGENTHAL ET AL., supra note 12, at 160-373. For a lengthy study, see generally DINAH SHELTON, REGIONAL PROTECTION OF HUMAN RIGHTS (2008) . For an excellent set of materials on the most developed of the four regional systems, see generally MARK W. JANIS, RICHARD
